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MEMORANDUM1

 

TO: Statutory Revision Committee 

FROM: Kristen Forrestal, Office of  Legislative Legal Services 

DATE: January 13, 2017 

SUBJECT: Correction to the Colorado Uniform Trust Decanting Act 

Summary 

This issue came to the attention of  the Office of  Legislative Legal Services from the 

Colorado Bar Association’s Statutory Revisions Committee. 

Section 15-16-919 (2)(j)(I), C.R.S., of  the Colorado Uniform Trust Decanting Act 

refers to a second trust when discussing the decanting power of  an authorized 

fiduciary. This conflicts with the Uniform Law Commission’s corrected version of  the 

Uniform Trust Decanting Act (UTDA).  

Analysis 

Section 15-16-919 (2)(j)(I), C.R.S., creates one of  many limitations on the exercise of  

decanting power. It reads as follows: 

15-16-919.  Tax-related limitations - definitions.  (2)  An exercise of  the 

decanting power is subject to the following limitations: 

                                                 

1 This legal memorandum was prepared by the Office of  Legislative Legal Services (OLLS) in the course 

of  its statutory duty to provide staff  assistance to the Statutory Revision Committee (SRC). It does not 

represent an official legal position of  the OLLS, SRC, General Assembly, or the state of  Colorado, and 

is not binding on the members of  the SRC. This memorandum is intended for use in the legislative 

process and as information to assist the SRC in the performance of  its legislative duties. 
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(j)  An authorized fiduciary may not exercise the decanting power if  a 

settlor objects in a signed record delivered to the fiduciary within the notice 

period and: 

(I)  The first trust and a second trust are both grantor trusts, in whole or 

in part, the first trust grants the settlor or another person the power to cause 

the second trust to cease to be a grantor trust, and the second trust does not 

grant an equivalent power to the settlor or other person; or (Emphasis added) 

The Uniform Law Commission has approved a correction to their corresponding 

section of  the UTDA, section 19 (b)(10)(A), to reflect the Commission’s original intent 

by making a one-word change as follows: 

SECTION 19. TAX-RELATED LIMITATIONS. (b) An exercise of 

the decanting power is subject to the following limitations:  

(10) An authorized fiduciary may not exercise the decanting power if  a 

settlor objects in a signed record delivered to the fiduciary within the notice 

period and:  

(A) the first trust and a second trust are both grantor trusts, in whole or 

in part, the first trust grants the settlor or another person the power to cause 

the first trust to cease to be a grantor trust, and the second trust does not 

grant an equivalent power to the settlor or other person; or (Emphasis added) 

The original version of  the UTDA incorrectly referred to a "second trust" when the intention 

was to refer to the "first trust." When Senate Bill 16-085 was passed by the General Assembly 

to create the Colorado Uniform Trust Decanting Act, it followed the Uniform State Law 

Commission version and thus also made the incorrect reference. 

Statutory Charge2 

Because the reference in section 15-16-919 (2)(j)(I), C.R.S., refers to the incorrect trust 

when referencing the limitations on decanting by a fiduciary, it presents a defect in the 

law and also conflicts with the UTDA. 

                                                 

2 The Statutory Revision Committee is charged with "[making] an ongoing examination of  the statutes 

of  the state and current judicial decisions for the purpose of  discovering defects and anachronisms in the 

law and recommending needed reforms" and recommending "legislation annually to effect such changes 

in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory 

rules of  law and to bring the law of  this state into harmony with modern conditions". Section 2-3-902 

(1), C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal 

provisions of  the Colorado Revised Statutes." Section 2-3-902 (3), C.R.S. 
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Proposed Bill 

If  the Statutory Revision Committee requests a bill draft concerning this issue, the bill 

would contain a one-word change in section15-16-919 (2)(j)(I), C.R.S., to change 

“second” to “first” where the reference is incorrect. 

 

 


