
Colorado State Capitol
200 East Colfax Avenue Suite 091 

Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
Email: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

200 East Colfax Avenue Suite 091 
Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
E-mail: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

200 East Colfax Avenue Suite 091 
Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
E-mail: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

200 East Colfax Avenue Suite 091 
Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
E-mail: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

Colorado State Capitol
200 East Colfax Avenue Suite 091 

Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
Email: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

200 East Colfax Avenue Suite 091 
Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
E-mail: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

200 East Colfax Avenue Suite 091 
Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
E-mail: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

200 East Colfax Avenue Suite 091 
Denver, Colorado 80203-1716 

Tel: 303-866-2045  Fax: 303-866-4157 
E-mail: olls.ga@state.co.us 

Office of Legislative Legal Services 
Colorado General Assembly

Director 
Sharon L. Eubanks 

Deputy Directors
Jeremiah B. Barry Julie A. Pelegrin 

Revisor of Statutes 
Jennifer G. Gilroy 

Assistant Directors
Christine B. Chase Michael J. Dohr 

Jason A. Gelender 

Senior Attorney for Special Projects 
Edward A. DeCecco 

Senior Attorney for Annotations 
Michele D. Brown 

Managing Senior Attorneys 
Jennifer A. Berman 
Kristen J. Forrestal 

Robert S. Lackner 
Nicole H. Myers 

Jane M. Ritter 

Senior Attorneys 
Brita Darling 
Conrad Imel 
Yelana Love 

Jery Payne 
Richard Sweetman 

Megan Waples 

Staff Attorneys
Jacob Baus 

Jessica L. Herrera 
H. Pierce Lively 
Sarah Lozano 

Megan L. McCall 
Chelsea Princell 

Alana Rosen 
Shelby L. Ross 

Publications Coordinator 
Kathy Zambrano

MEMORANDUM

TO:  Committee on Legal Services 

FROM:  Ed DeCecco, Office of  Legislative Legal Services 

DATE:  December 13, 2021 

SUBJECT: Rules of  the State Personnel Board and State Personnel Director,  

Department of  Personnel, concerning Paid Family Medical Leave, 4 CCR 

801-1 (LLS Docket No. 210212; SOS Tracking No. 2020-00966).1

Summary of Problem Identified and Recommendation 

Section 24-50-104 (1)(g), C.R.S., requires the State Personnel Director (director) to 

prescribe leave benefits that are typically consistent with prevailing practices. But the 

director's Rule 4 CCR 801-1, 5-16 (Rule 5-16) establishes paid family medical leave 

(PFML), which is not typically consistent with prevailing practices. Because Rule 5-16 

conflicts with the statute, we recommend that Rule 5-16 of the rules of the director 

concerning PFML not be extended.

1 Under § 24-4-103, C.R.S., the Office of  Legislative Legal Services reviews rules to determine whether 
they are within the promulgating agency's rule-making authority.  Under § 24-4-103 (8)(c)(I), C.R.S., the 
rules discussed in this memorandum will expire on May 15, 2022, unless the General Assembly acts by 
bill to postpone such expiration.  
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Analysis 

1. The director established PFML as a type of leave for state employees in Rule 5-

16, but PFML is not typically consistent with prevailing practices, and, 

therefore, the rule conflicts with section 24-50-104 (1)(g), C.R.S. 

Section 24-50-104 (1)(a)(I), C.R.S., establishes that it "[i]s the policy of  the state to 

provide prevailing total compensation to officers and employees in the state personnel 

system to ensure the recruitment, motivation, and retention of  a qualified and 

competent work force" and that "'total compensation' includes, but is not limited to, 

salary, group benefit plans, retirement benefits, merit pay, incentives, premium pay 

practices, and leave." The rule issue relates to this last component of  total 

compensation—leave. 

Some types of  leave are created in statute, such as sick leave; leave for donating organs, 

tissue, or bone marrow; and paid leave for disaster relief  volunteers.2 But the law also 

contemplates other types of  leave not specified in statute: "The state personnel director 

shall prescribe by procedure any nonstatutory benefits." Section 24-50-104 (1)(g), 

C.R.S. Whether codified or nonstatutory, section 24-50-104 (1)(g), C.R.S., sets forth 

the following requirement for all types of  leave: 

The state personnel director shall prescribe procedures for the types, 

amounts, and conditions for all leave benefits that are typically consistent 

with prevailing practices, subject to the provisions governing the benefits 

provided in subsection (7) of  this section. (Emphasis added)

To be included as a type of  benefit, therefore, a particular type of  leave must be 

"typically consistent with prevailing practices." Section 24-50-104, C.R.S., does not 

define "prevailing practices", nor has it been defined by the Colorado courts. 

Therefore, the starting point in determining the meaning of  this phrase is to examine 

the plain meaning of  the statutory language.3 One dictionary defines "prevailing" to 

mean: "1. Most frequent or common; predominant. 2. Generally current; 

widespread."4 Another dictionary similarly defines the term as: "1. Predominant: 2. 

2 § 24-50-104 (7)(a), (7)(b), and (7)(d), C.R.S. 

3 Cowen v. People, 2018 CO 96 ¶ 12. 

4 American Heritage Dictionary, 2nd College Edition, p. 982. 
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Generally current."5 To be a "prevailing" practice, therefore, a practice must either be 

predominant or widespread.  

Based on the authority set forth in section 24-50-104 (1)(g), C.R.S., the director 

promulgated section Rule 5-16, which states: 

5-16. Paid family medical leave (PFML) provides permanent full-time 

employees up to eighty (80) hours of  paid leave (prorated for permanent part-

time employees) per rolling twelve (12) month period when employees are 

eligible and qualify for unpaid, job protected Family Medical Leave (FML). 

PFML supplements and runs concurrently with FML and the short-term 

disability waiting period. The exception is the qualifying reasons for victim 

protection leave as prescribed in C. of  this rule. (01/01/2021) 

A. PFML shall be used before accrued paid leave except when an employee 

elects to use PFML to bond with their newborn child or for a newly placed 

adopted or foster child within twelve (12) months after the birth or placement as 

allowed under the Family Medical Leave Act (FMLA). 

B. Employees who work in the same department or division as his or her 

spouse, partners in a civil union or domestic partnership are each entitled to 

PFML when they are eligible and qualify for FML. 

C. PFML may be used when an employee or an employee's family member 

is a victim of  domestic abuse, stalking, sexual assault, or any other crime related 

to domestic violence and needs to seek medical attention, mental health care or 

other counseling, or victim services including legal services or relocation. 

1. An employee must meet the eligibility requirements for FML per rules 

5-20 and 5-21, to qualify for PFML for domestic violence related reasons. How-

ever, the use of  PFML for domestic violence related reasons does not automati-

cally qualify an employee for FML.  

2. All information related to the leave shall be confidential and maintained 

in separate confidential files with limited access.  

D. Injury leave, leave under the make whole policy for workers compensa-

tion, and emergency public health leave are excluded from PFML.  

E. Retaliation against an employee is prohibited; however, this rule does 

not prohibit adverse employment action that would have otherwise occurred had 

the leave not been requested or used 

5 https://www.dictionary.com/browse/prevailing, "prevailing" (accessed on November 16, 2021.)(The 
additional uses listed therein, "having superior power or influence" or "effectual" do not seem to apply in 
this context.) 
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This rule incorporates the types of  leave that are permissible under the family medical 

leave provisions (FML) set forth in 4 CCR 801-1, §5-20 (Rule 5-20). 

5-20. FML is granted to eligible employees for the following conditions: 

(02/2017) 

A. Birth and care of  a child and shall be completed within one (1) year of  

the birth; (02/2017)  

B. Placement and care of  an adopted or foster child and shall be completed 

within one (1) year of  the placement; (02/2017)  

C. Serious health condition of  an employee’s parent, child under the age of 

eighteen (18), an adult child who is disabled at the time of  leave, spouse, 

partner in a civil union, or registered domestic partner for physical care or 

psychological comfort; see Chapter 1, Organization, Responsibilities, Ethics, 

Payroll Deduction, and Definitions, for the definition of  serious health con-

dition and ADA definition for disability; (02/2017)  

D. Employee’s own serious health condition; (02/2017)  

E. Active duty military leave when a parent, child, or spouse experi-

ences a qualifying event directly related to being deployed to a foreign coun-

try; or (02/2017)  

F. Military caregiver leave for a parent, child, spouse, or next of  kin 

who suffered a serious injury or illness in the line of  duty while on active 

duty. Military caregiver leave includes time for veterans who are receiving 

treatment within five (5) years of  the beginning of  that treatment. (02/2017) 

In her statement of  basis and purpose for Rule 5-16, the director stated that she was 

"promulgating these rules pursuant to the passage of  Proposition 118, a ballot initiative 

establishing a paid family and medical leave program." Proposition 118 was approved  

by voters at the 2020 election, but it does not provide for the paid family and medical 

leave until January 1, 2024, nor does it require the director to create this benefit for 

state employees at this time. In the arguments for the measure in the ballot information 

booklet, Legislative Council Staff  stated that "[o]nly 18 percent of  U.S. workers 

currently have access to paid leave."6 As such, one can reasonably infer that an 

argument for the initiative was that it was needed because PFML is not a predominant 

or widespread practice. 

In reviewing Rule 5-16, the Office of  Legislative Legal Services requested additional 

information from the Department of  Personnel demonstrating that PFML is a 

prevailing practice. A supporting memorandum provided by the Department, which 

6 Legislative Council Staff, 2020 State Ballot Information Booklet, p. 59. 
https://leg.colorado.gov/sites/default/files/blue_book_english_for_web_2020_1.pdf
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includes several sources describing current practices in this area, is attached in the 

Addendum.  

The sources identified in the supporting memorandum do not remotely support finding 

that the PFML is currently the predominant practice of  employers, but in the 

supporting memorandum, the department stated that it interprets "prevailing" to mean 

"widespread."7 But even accepting this less stringent definition, these sources do not 

support a finding that PFML is even a widespread practice, as can be seen in the 

following analysis of  each of  the studies and surveys relied upon by the director. 

1.1. State's Total Compensation Surveys  

The director is required to "establish technically and professionally sound survey 

methodologies to assess prevailing total compensation practices[.]" Section 24-50-104 

(1)(a)(II), C.R.S. The FY2020-21 Total Compensation Survey,8 which was prepared 

under this authority, included a question related to paid parental leave, and found that 

38% of  the respondents offered paid parental leave. Paid parental leave is not the same 

as PFML, however, as it only relates to the leave identified in Rule 5-20 (a) and (b), 

and does not include the other four components of  FML that form the basis of  PFML 

or leave set forth in Rule 5-16 (c) that applies when an employee or an employee's 

family member is a victim of  domestic abuse, stalking, sexual assault, or any other 

crime related to domestic violence.9

1.2. 2019 Kaiser Family Foundation Employer Health Benefits Survey 

The 2019 Kaiser Family Foundation Health Benefits Survey found that "25% of  

employers offered paid parental leave (either maternity, paternity or both) and 25% [of] 

employers with more than 1,000 employees offered paid parental leave. Specifically, 

39% of  these private-not-for profit and 26% of  these public employers offered paid 

7 See "Definition of  Prevailing Practice", page 1 of  the Addendum. 

8 https://drive.google.com/file/d/1W2Vhlz1IR8Yq_w70tt9snHtCvCnWiBhv/view
9 FY2020-21 Total Compensation Report, p. 38. ("Parental leave provides partial or fully compensated 
time away from work for the birth of  a child, followed by bonding with a child, and adoption or 
placement of  a child. Paid family leave or paid family medical leave provides for partially or fully 
compensated time away from work for caring and bonding with a newly arrived child, whether through 
circumstances such as birth, adoption, or foster placement of  a child under 18 years of  age, or caring for 
a family member or person with a significant bond that is like a family relationship that has a serious 
health condition including domestic abuse, sexual assault or abuse, and stalking, as well as for qualifying 
events for military exigency.") 
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parental leave." But like the department's survey, this information only addressed paid 

parental leave. 

1.3. National Conference of State Legislatures 

Eight states have enacted paid family and medical leave. While more states introduced 

paid leave legislation in 2020, these states did not enact such legislation.  The number 

of  states that considered enacting paid family leave is not relevant to a determination 

of  prevailing practice, which looks only at current practices, and the current practice is 

that only 16 percent of  states have enacted PFML laws. 

1.4. Kaiser Family Foundation 

A map of  State and Local Paid Sick Leave Laws, 2020 was cited for the fact that 

"several local governments have passed PFML laws." In fact, it identifies 22 cities and 

counties across the country with paid sick leave. This would be less than 10 percent of  

the cities and counties in Colorado, let alone the entire United States.  

1.5. FAMLI task force report 

The reported information in this section does not identify the prevalence of  any leave 

practices. The only statistics cited relate to the number of  employees who have taken 

leave and the number who intend to in the future. But in either case, it does not 

identify whether the leave was paid or unpaid, and, therefore, it is not helpful. 

1.6. Caregiving Pulse Survey 

This chart includes paid and unpaid leave, and, therefore, does not provide any 

information about whether PFML is a prevailing practice. 

1.7. Paid Leave in America: An Economic Overview 

This chart includes parental leave, personal extended leave, and extended family care, 

which are the types of  leave offered under the PFML, and the second chart has 

percentages close to or exceeding 50% for all of  those types of  leave. But Colorado 

does not have any mandates on PFML yet, so the second column in the first chart 

seems most relevant. That chart shows that "Among firms not subject to government 

mandates anywhere they operate" only 28% of  the firms offer personal extended 

medical leave and 16% offer extended family care. In addition, these benefits were not 

offered to all employees, nor is there full wage replacement, which the state offers to its 

full-time employees under Rule 5-16. Finally, it is unclear whether this survey includes 

leave offered under Rule 5-16 (c). 
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1.8. Federal Employee Paid Leave Act  

This act offers covered federal employees up to 12 weeks of  paid parental leave. It does 

not identify any other types of  leave covered under PFML. 

In summary of  the sources that the Department of  Personnel provided, the 

Department has identified that 16% of  the states have paid family and medical leave 

and it has otherwise cited statistics that are only for parental leave, that do not 

distinguish between paid and unpaid leave, that are about desired practices instead of  

actual ones, or that provide partial benefits to some but not all employees. Based on 

this data and Legislative Council Staff's determination that only 18% of  U.S. 

employees enjoy the benefit, PFML is not a widespread practice. Therefore, PFML 

does not appear to be typically consistent with prevailing practices, and Rule 5-16 

conflicts with section 24-50-104 (1)(g), C.R.S. 

Recommendation 

We therefore recommend that Rule 5-16 of  the rules of  the director concerning PFML 

not be extended because Rule 5-16 conflicts with section 24-50-104 (1)(g), C.R.S., 

because PFML is not typically consistent with prevailing practices. 

S:\LLS\COLS\Rule Review\RR MEMOS\2021\210212EAD.docx 



Paid Family Medical Leave

Prevailing Practice Analysis

Background: In 2021, the State Personnel Director adopted a paid family medical leave benefit

(PFML), which covers two-weeks salary for employees who are on Family Medical Leave Act leave. The

State Personnel Director (Director) did this under her authority in the State Personnel System Act

(Act), which authorizes the Director to, among other things, adopt leave benefits if they meet certain

criteria including that they are “typically consistent with prevailing practices.” The Formal Opinion of

the Attorney General sets forth the legal basis for adopting PFML and this memorandum outlines how

the Director determined that PFML was, in fact, a prevailing practice.
1

Definition of Prevailing Practice: The Act does not expressly define “prevailing practice” but when

the Act is read in its entirety, prevailing practice means that it is one that is currently prevalent

among the employers surveyed by the State. And a common definition of prevalent is “widespread; of

wide extent or occurrence; in general use or acceptance.”
2

It is important to note that the Act does

not require that a practice be used by a majority. Further, nothing in the Act prevents the Director

from considering other data or information beyond surveys to determine if a practice is prevailing.

Methodology: The State relied on the State’s total compensation surveys in determining the

prevalence of PFML and, in addition, reviewed other market data research, surveys and information.

State’s Total Compensation Surveys: As directed in the Act, the Director is required to “establish

technically and professionally sound survey methodologies… to assess prevailing total compensation

practices.” The State relies on both commercially available surveys obtained by its total

compensation/actuarial vendor and a custom survey in this process. The custom survey performed for

the FY2020-21 Total Compensation Report, which included questions relative to PFML, was responded

to by other states, local governments and districts, as well as large private sector employers in

Colorado. The custom survey found that 38% of respondents offered paid parental leave.

Market Data, Surveys and Information: The state reviewed additional sources of information and data

published by leading professional organizations to further understand the prevalence of PFML. In

addition to the state’s total compensation survey demonstrating that PFML is prevalent, other sources

come to the same conclusion. This included:

● The 2019 Kaiser Family Foundation Employer Health Benefits Survey asked more than 2,000

private and non-federal public employers about benefits. 25% of employers offered paid

parental leave (either maternity, paternity or both) and 25% employers with more than 1,000

employees offered paid parental leave. Specifically, 39% of these private-not-for profit and 26%

of these public employers offer paid parental leave.

● According to the National Conference of State Legislatures, 8 states have enacted paid family

and medical leave legislation and at least 25 other states have introduced paid leave legislation

during the last two years. See map below. (Since the report, Colorado adopted PML with the

passage of Proposition 118.)

2
Dictionary.com. Note, the Act also does not expressly define “prevalent”.

1
This memorandum does not outline the policy reasons for adopting PFML, including how it benefits children,

families, employees and the economy, and how it is widely supported by the public; the Department of

Personnel & Administration would welcome an opportunity to discuss this and how the adoption of PFML helps

make the State competitive as an employer.

ADDENDUM

https://coag.gov/app/uploads/2021/03/Formal-Opinion-No.-21-01.pdf
https://coag.gov/app/uploads/2021/03/Formal-Opinion-No.-21-01.pdf
https://drive.google.com/file/d/1W2Vhlz1IR8Yq_w70tt9snHtCvCnWiBhv/view
https://www.kff.org/health-costs/report/2019-employer-health-benefits-survey/
https://www.ncsl.org/research/labor-and-employment/time-off-to-care.aspx


Paid Family Medical Leave

Prevailing Practice Analysis

● According to the Kaiser Family Foundation, several local governments have passed PFML laws.

See map below.

● Results of the FAMLI task force report, established by SB 19-188, cites information from other

states and surveys that supported employees’ desires for paid family leave programs and states

satisfaction with offering existing programs. This included an Urban Institute report that cited

a national survey conducted by the Pew Research Center which found almost half of working

adults expressed the need to take leave for a seriously ill family member. Of 2,029 adults, 23%

had taken leave during the job tenure and 25% had not but intended to in the future.

https://www.kff.org/womens-health-policy/fact-sheet/paid-family-leave-and-sick-days-in-the-u-s/
https://drive.google.com/file/d/1ECid4nApde0MyPclKQrK_t8bZ0Td-1vu/view
https://drive.google.com/file/d/1n0lOSptfbT2AenR7QvHrafrylv03o8Zf/view


Paid Family Medical Leave

Prevailing Practice Analysis

● Disability Management Employer Coalition in partnership with the Standard conducted a Family

Caregiving Pulse Survey to explore employer approaches to providing caregiving leave. A total

of 300 employers from various industries responded to the survey . Among other things, the

survey found:

● Oxford Economics and Society of Human Resources in its Paid Leave in America: An Economic

Overview surveyed 1,000 employers across America and found that 55% of employers have paid

maternity leave, 45% paid paternity leave, and 35% extended family care. See chart below for

details. The report also concluded, “These numbers will likely go up over the coming years as

an increasing number of state mandates are implemented. Even without increasing mandates,

however, roughly one-fifth of employers plan to expand paid leave benefits.”

Among large employers, the percentage is higher. 64% of the employers with more than 5,001

employees offer paid maternity leave and 58% offer paid paternity leave.

http://dmec.org/wp-content/uploads/DMEC_2020-Pulse-Survey-Family-Caregiving.pdf
http://dmec.org/wp-content/uploads/DMEC_2020-Pulse-Survey-Family-Caregiving.pdf
http://www.shrm.org/hr-today/trends-and-forecasting/research-and-surveys/documents/shrm%20paid%20leave%20report.pdf
http://www.shrm.org/hr-today/trends-and-forecasting/research-and-surveys/documents/shrm%20paid%20leave%20report.pdf


Paid Family Medical Leave

Prevailing Practice Analysis

● Finally, in 2020 the federal government passed the Federal Employee Paid Leave Act to offer

covered federal employees up to 12 weeks of paid parental leave to supplement unpaid leave

under the FMLA for the birth or placement of a child.


