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_________________________________ 
 
  This memorandum responds to your request for a legal analysis of the 
effectiveness, as a matter of law, of House Bill 20-1230 (“HB 20-1230”), the measure 
adopted by the General Assembly to continue the Occupational Therapy Practice 
Act for a further ten years while making various substantive changes to the Act.   
 

As discussed more fully herein, it is the considered opinion of this author that 
this enactment by the General Assembly, as signed by the Governor, is fully 
effective and remains the controlling law of the State of Colorado with respect to the 
practice act codified at C.R.S. §§ 12-270-101, et seq. 
 
I. Background 
 
 The Occupational Therapy Practice Act (herein, “the Act”) came into 
existence in 2008 through Senate Bill 08-152 as a registration program for 
occupational therapists.  The Act was amended in 2013 through Senate Bill 13-180 
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to reframe the regulatory program into one for licensing occupational therapists and 
to extend regulation to occupational therapy assistants.  The 2013 measure set a 
sunset date for the program of September 1, 2020. 
 
 Pursuant to the State’s sunset-review procedures, the Colorado Office of 
Policy Research & Regulatory Reform (“COPRRR”) recommended in its October 15, 
2019, report to the General Assembly that the Act should be renewed with 
continued licensing required of the then-3,772 occupational therapists and the then-
952 occupational therapy assistants licensed by the Department of Regulatory 
Affairs (“DORA”) Division of Professions and Occupations (“DPO”).  See COPRRR, 
“2019 Sunset Review: Occupational Therapy Practice Act,” at 16, 23.1  In its report, 
COPRRR recommended that the Act’s disciplinary provisions be expanded to allow 
for license revocation based on inadequate or falsified documentation of patient 
records and, separately, also for insurance fraud or abuse, neither basis previously 
being an explicit rationale for discipline under the Act.  See id. at 25-26. 
 
 On January 31, 2020, HB 20-1230 was introduced to extend the Act for ten 
years.  See HB 20-1230, §§ 1, 2.2  In addition to COPRRR’s recommendation for 
expansion of the Act’s grounds for discipline, the bill also proposed important and 
extended revisions to the Act’s definition of the scope of practice for occupational 
therapists, addressing difficult questions related to the intersection of occupational 
therapy with vision care and physical therapy.  See id. §§ 3, 4.  The bill also created 
needed definitions of telehealth and telerehabilitation or teletherapy in the context 
of the practice of occupational therapy.  See id. § 4.  As introduced, the bill included 
a petition clause making the measure effective ninety days following adjournment 
of the General Assembly, unless subject to a referendum petition, explicitly 
providing that the measure would go into effect on August 6, 2020, based on an 
assumed adjournment date of May 6, 2020. 
 
 The bill as amended was approved by the House of Representatives on March 
9, 2020, and then introduced in the Senate on March 10, 2020.  Thereafter, 
however, the General Assembly temporarily adjourned in light of the COVID-19 
pandemic, and the bill was not taken up by the Senate until two months later, on 
May 27, 2020.  Approval by the full Senate came on June 6, 2020, with the amended 
version of the bill ultimately being reapproved by the House on June 10, 2020.   
 

The General Assembly adjourned sine die on June 15, 2020, some forty days 
later than the anticipated adjournment date of May 6, 2020. 
 

 
1 https://drive.google.com/file/d/1L6AAcnxxwDKM9DPI5pO5gefvuqtXnSKj/view.  
2 https://leg.colorado.gov/sites/default/files/documents/2020A/bills/2020a_1230_01.pdf.  

https://drive.google.com/file/d/1L6AAcnxxwDKM9DPI5pO5gefvuqtXnSKj/view
https://leg.colorado.gov/sites/default/files/documents/2020A/bills/2020a_1230_01.pdf
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 Despite the fact that the anticipated adjournment date had shifted well past 
May 6, 2020, the text of HB 20-1230 continued to carry the original petition clause 
language that specified the measure’s implementation some ninety days after the 
legislature’s adjournment, which now based on the actual adjournment date of June 
15, 2020, would otherwise mean an effective date of September 13, 2020.3  The 
Governor signed the bill on July 11, 2020, and the approved legislation was set to 
implement on September 13, 2020—approximately two weeks following the Act’s 
statutory repeal date.  
 
 The Office of Legislative Legal Services (“OLLS”) memo takes the position 
that because the HB 20-1230’s petition clause prevented the measure from going 
into effect until after the repeal date of September 1, 2020, this legislative 
enactment is a nullity.  See OLLS, “Memorandum: The Publication of House Bill 20-
1230.”4  The OLLS analysis holds that the enacted bill may be disregarded by the 
Revisor of Statutes on the grounds that “the practice act repealed two weeks before 
it was purportedly amended by HB 1230.”  See id. 
 
II. Analysis 
 
 The central premise of the OLLS analysis is to view the Act as having been 
somehow stricken from the Colorado Revised Statutes on September 1, 2020, based 
on the repeal language set out in C.R.S. § 12-270-120 (2019).  This approach 
concludes that the statutory language that existed on June 10, 2020, when the 
General Assembly approved HB 20-1230, and which continued to exist on July 11, 
2020, when the Governor signed the bill, no longer existed on September 13, 2020, 
when the ninety-day petition clause expired.  This approach, however, does not 
comport with existing law. 
 

A. Legislation Governing Review of Regulatory Agencies Under § 24-
34-104 Provide Special Circumstances Regarding Repeal 
Legislation.  

 
 Under C.R.S. § 24-34-104(2)(b), when a regulatory licensing function is 
repealed, that function “continues to be performed” for one year after the repeal 
date.  This requirement is often referred to as the regulatory “wind-up” period: 
 

(b) Upon repeal, an agency continues in existence, or, in 
the case of the repeal of a function, the function continues 
to be performed, until the date that is one year after the 

 
3 The OLLS memo lists an effective date of September 14, 2020, because September 13 occurred on a 

Sunday.   
4 https://leg.colorado.gov/sites/default/files/images/olls/publication_of_hb20-1230.pdf.  

https://leg.colorado.gov/sites/default/files/images/olls/publication_of_hb20-1230.pdf
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specified repeal date for the purpose of winding up affairs. 
During the wind-up period, the repeal does not reduce or 
otherwise limit the powers or authority of the agency; 
except that a license issued or renewed during the wind-
up period expires at the end of the period and original 
license and renewal fees are prorated accordingly. Upon 
the expiration of one year after the repeal, the agency shall 
cease all activities or, in the case of the repeal of a 
function, the function must cease. When a license issued 
or renewed before repeal is scheduled to expire after the 
cessation of activities, the license expires at the end of the 
wind-up period, and the agency shall refund the portion of 
the license fee paid that is attributable to the period 
following the cessation of activities. Any criminal penalty 
for engaging in a profession or activity without being 
licensed is not enforceable with respect to activities that 
occur after an agency has ceased its activities pursuant to 
this section. 

 
C.R.S. § 24-34-104(2)(b) (emphasis added). 
 

As shown in the plain language of § 24-34-104(2)(b), the regulatory regime—
including all licenses issued, enforcement activities, and fees—remain in full force 
during the “wind-up” period.   Furthermore, during this winding-up period, the 
licensing program’s powers are not limited other than that “a license issued or 
renewed during the wind-up period expires at the end of the period.”  Id.  Nothing 
in the language of this statute requires, or even contemplates, that the regulatory 
provisions controlling a licensing program should disappear immediately upon the 
repeal date.  Indeed, this statute explicitly calls for the regulatory function to 
continue without interruption except that any licenses issued following the repeal 
date must expire no later than the one-year anniversary of the repeal date.  See id.  
In other words, a “repealed” licensing program is not actually removed from law 
until one year following the repeal date.  It cannot be the conclusion of the statutory 
drafters of § 24-34-104(2)(b) that the General Assembly intended for both the full 
repeal of all relevant language from the Colorado Revised Statutes yet 
simultaneously intended for those statutory provisions to continue in full force for 
an entire year despite those statutes somehow having been removed from law.  
 
 In light of this understanding of the nature of a sunset “repeal”—which does 
not in fact cause the disappearance of a licensing program’s statutory provisions 
until one year after the repeal date—we disagree with the OLLS analysis.  The 
OLLS analysis concludes that a full-text, omnibus reenactment of the Occupational 
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Therapy Practice Act is necessary following September 1, 2020, because of a view 
that the “repeal” of the Act extinguished the statutory language, rendering that 
language as though it no longer exists.  See OLLS Memo, at 5.  However, this 
position fails to honor the statutory directive in C.R.S. § 24-34-104(2)(b) which 
requires that a “repealed” licensing program shall continue for one year after the 
repeal date set for the program.  In fact, because the licensing program remains in 
effect after the scheduled repeal date, the statutory provisions necessarily must 
remain “on the books.” 
 
 In this context, where the statutory provisions of the Occupational Therapy 
Practice Act remained in full force and effect on September 2, 2020, (and on 
September 12, 2020), the fundamental effect of HB 20-1230 was to amend those 
statutory provisions on September 13, 2020.  And thus, on September 13, 2020, the 
repeal date set for September 1, 2020, in C.R.S. § 12-270-120 was amended to 
reflect a new repeal some ten years hence.  And, fundamentally important, the 
additional substantive revisions to the Act – such as the new disciplinary provisions 
and the statutory provisions concerning the scope of the practice of occupational 
therapy – all came into effect on September 13, 2020. 
 

B. Even if the Repeal Occurred, the “Wind-Up” Statute Provides for 
the Continuation of a Regulatory Agency if Reestablished by the 
General Assembly. 

 
Notwithstanding the above argument in Section I(A), even if the Act was 

fully repealed, the “wind-up” statute also provides that: 
 

If an agency or function repeals pursuant to the 
provisions of this section and the general assembly 
reestablishes the agency or function during the wind-up 
period with substantially the same powers, duties, and 
functions, the agency or function continues. 

 
COLO. REV. STAT. § 24-34-104(8). 
 
 This statutory directive provides that, in the event of a repeal of a regulatory 
function or agency, should the General Assembly act during the wind-up period to 
“reestablish[ ]” the function or agency repealed, then the function or agency 
continues.  Here, even if we assume that the Act repealed, C.R.S. § 24-34-104(8) 
permits the General Assembly to reestablish the regulatory program post-repeal but 
before the conclusion of the wind-up.  Such an action occurred by the delayed 
effective date of September 13, 2020, for HB 20-1230.  And, as discussed further in 
the next section below, such a “reestablishment” would not constitute an improper 
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revival of an expired statute because the language of the Act has remained in effect 
during the winding-up period. 
 

C. COLO. CONST. Art. V § 24 is Irrelevant for the Purposes of this 
Analysis.  

 
 The OLLS memo attempts to argue, based on cases from 1889 through 1919, 
each of which was decided long before today’s system for sunset review of regulatory 
programs, that COLO. CONST. Art. V, section 24 mandatorily dictates that in order to 
continue this regulatory program, the General Assembly must pass a full-text, 
omnibus reenactment of the Occupational Therapy Practice Act.  This contention is 
based on the Constitution’s directive that a law may not be “revived” solely through 
a bill that merely references the law’s “title only.”  See OLLS Memo, at 4.  This 
contention, however, is irrelevant.  As explained in Section I(A) above, the 
circumstances here are not one where a law is being “revived.”  As discussed, the 
Act has not expired and is in no need of being “revived.”  Rather, the Act remains 
the law of Colorado for one full year following September 1, 2020, and it is very 
much still in effect due to the wind-up statute.  C.R.S. § 24-34-104(2)(b).  The State’s 
occupational therapy licensing program quite obviously remained in effect after 
September 1, 2020, precisely as dictated by C.R.S. § 24-34-104(2)(b).  Thus, there is 
no risk that implementing the statutory amendments of HB 20-1230, effective as of 
September 13, 2020, will in some way “revive” a law that no longer exists. 
 
III. Conclusion 
 

For the aforementioned reasons, the Occupational Therapy Practice Act codified 
at C.R.S. §§ 12-270-101, et seq, as amended by HB 20-1230 remains in full effect.5 
 
 

# # # 
  

 
5 Although the following is a point more for the General Assembly and not DORA, it should be noted 

that a simple solution for the circumstances presented here is for the Colorado Revised Statutes to be published 
with two versions of the Act set out in the codification, the first version being identified as the version “in effect 
prior to September 13, 2020,” and the second version (which would incorporate the amendments of HB20-1230) 
as being “effective on September 13, 2020.”  However, that is a matter we leave to the Legislative Branch and its 
staff to determine. 
 


