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December 4, 2020 
 
The Honorable Leslie Herod 
Chair, Committee on Legal Services 
Colorado General Assembly 
State Capitol 
Denver, Colorado 80203 
 
 RE: Rule of the Department of Revenue Taxation Division 
  1 CCR 201-2, Rule 39-22-103(5.3) 
 
Dear Representative Herod: 
 
The Colorado Department of Revenue’s Taxation Division (“DOR”) adopted Rule 39-22-
103(5.3) (“Rule”) as an emergency regulation on June 2, 2020, held a public rulemaking 
hearing on July 16, 2020, and adopted the final rule on July 31, 2020.  The Rule clarifies that 
Colorado’s definition of “Internal Revenue Code” in section 39-22-103(5.3), C.R.S., does not 
incorporate retrospective changes to prior tax years enacted by Congress to the Internal 
Revenue Code, 26 U.S.C. § 101, et seq. (“Code”). 
 
The DOR and Department of Law (“DOL”) respectfully disagree with the December 1, 2020, 
Office of Legislative Legal Services memorandum (“OLLS Memo”) to the Committee on Legal 
Services (“Committee”).  The OLLS Memo contends that the Rule conflicts with § 39-22-
103(5.3), C.R.S.  On the DOR’s behalf, the DOL offers the following analysis for the 
Committee’s consideration to demonstrate that the Rule is consistent with DOR’s existing 
statutory authority, the State Administrative Procedures Act, and the Colorado Constitution 
and should, therefore, be extended. 

I. Background 

The rule adopted by the DOR on July 31, 2020, addresses the issue of whether the state 
income tax code tracks the federal tax code solely prospectively, or also when changes are 
enacted with regard to prior tax years.  The statute at issue concerns Colorado’s statutory 
definition of “Internal Revenue Code”:  
 

‘Internal revenue code’ means the provisions of the federal 
‘Internal Revenue Code of 1986’, as amended, and other 
provisions of the laws of the United States relating to federal 
income taxes, as the same may become effective at any time or 
from time to time, for the taxable year.  

 
§ 39-22-103(5.3), C.R.S.  
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With recent federal enactments by Congress amending the federal Internal Revenue Code, 
the DOR faced the question of whether such federal amendments, which had impacts on 
Colorado taxpayers and tax collections long past received and appropriated, adjusted state 
law retrospectively.  
 
The DOR, exercising its broad grant of rulemaking authority by the General Assembly, 
simply clarified that the statutory definition in § 39-22-103(5.3) of the Colorado tax code: 

 
. . . . does not, for any taxable year, incorporate federal statutory 
changes that are enacted after the last day of that taxable year. 
As a result, federal statutory changes enacted after the end of a 
taxable year do not impact a taxpayer’s Colorado tax liability for 
that taxable year. Changes to federal statutes are incorporated 
into the term ‘internal revenue code’ only to the extent they are 
in effect in the taxable year in which they were enacted and 
future taxable years.  

 
1 C.C.R. § 201-2:39-22-103(5.3) (2020).   
 
The OLLS Memo disputes that the DOR executive director held the authority necessary to 
promulgate such a rule to administer § 39-22-103(5.3), C.R.S., solely prospectively. 

II. Legal Authority to Adopt the Rule 

As the OLLS Memo reflects, the DOR executive director has broad statutory “power to adopt, 
amend, or rescind such rules not inconsistent with the provisions of” article 22 of Title 39 of 
the Colorado Revised Statutes. § 39-21-112(1), C.R.S. (2019).  An agency’s rule is entitled to 
great weight, and the courts will review it only for “reasonableness.”  Wine & Spirits 
Wholesalers of Colo., Inc. v. Colo. Dep’t of Revenue, Liquor Enf’t Div., 919 P.2d 894, 897 (Colo. 
App. 1996).  “[T]he Department implements regulations to carry out the will and policy of the 
legislature expressed through tax statutes.” Huber v. Colo. Mining Ass’n, 264 P.3d 884, 890 
(Colo. 2011).  However, a rule will be held void if it is “inconsistent with or contrary to a 
statute.” Id. 
 
The Rule is both consistent with § 39-22-103(5.3), C.R.S., and reflects the best interpretation 
of the statute in light of the General Assembly’s directives on the methods to interpret its 
enactments and statutes.  The General Assembly dictated—like the common law—that a 
statute is “presumed to be prospective in its operation.”  § 2-4-202, C.R.S.; City of Colorado 
Springs v. Powell, 156 P.3d 461, 464 (Colo. 2007); see Academy of Charter Schs. v. Adams 
County Sch. Dist., 32 P.3d 456, 466 (Colo. 2001) (“If the legislature wishes for legislation to 
be applied retroactively, it must clearly intend to do so.”). 
 
The question before the Committee—and prompted by the OLLS Memo—is whether the 
statute’s language is sufficiently clear to overcome the presumption that it operates 
prospectively, particularly in light of the other obligations the Colorado Constitution imposes 
on the General Assembly, such that retroactive changes Congress makes to the Code are 
automatically imposed on Colorado taxpayers.  The DOL posits that the statute does not 
address this question, and, therefore, it may be addressed by the DOR executive director 
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through her broad rulemaking authority granted by the General Assembly in § 39-21-112(1), 
C.R.S. 
 
The language of § 39-22-103(5.3), C.R.S., does not expressly or implicitly state whether 
changes to the Code—enacted by Congress—that impact a taxpayer’s liability in a prior year 
are automatically incorporated into Colorado law.  See Wine & Spirits Wholesalers, 919 P.2d 
at 897–98 (looking to regulation where General Assembly had not “spoken on the precise 
question”).  In short, on the question of whether the General Assembly intended for state law 
to retroactively track Congress’ amendments to the federal tax code for prior tax years, the 
Colorado statute is silent.   
 
The General Assembly has, however, made clear that statutes are “presumed to be 
prospective” in their operation. § 2-4-202, C.R.S.  Because § 39-22-103(5.3) does not 
unambiguously require retrospective application, the Rule does what the General Assembly 
instructed.  This clarification is within the DOR executive director’s broad authority provided 
by the General Assembly to enact rules for the administration of the state tax code.  
 
Furthermore, the Rule’s interpretation harmonizes the state statute with multiple provisions 
in the Colorado Constitution, provisions that are difficult to make consistent under a different 
approach.  For example: 
 

1) The Rule best accords with article X, section 20 of the Colorado Constitution 
(“TABOR”).  Among other provisions, TABOR requires the State to refund tax revenue 
above certain levels to taxpayers.  COLO. CONST. art. X, § 20(1). Without the Rule, the 
State may face situations where TABOR requires the State to issue refunds for a 
particular tax year; yet, subsequent acts of Congress amending the federal Internal 
Revenue Code could reduce State revenue below the TABOR revenue limits.  In that 
situation, the State may experience opposing TABOR outcomes within the same tax 
year.  This could result in the State issuing a TABOR refund and then having to issue 
refunds to taxpayers of a similar or greater amount, again, pursuant to the impact of 
subsequent federal statutory changes to that prior tax year.  The Rule avoids this 
result not likely foreseen or intended by the voters.  

 
2) The Rule aligns with the Colorado Constitution’s balanced budget requirement.  See 

COLO. CONST. art X, § 16.  The Rule preserves the State’s embrace of a balanced 
budget and compliance with the constitutional provision.  A contrary interpretation 
would negate the General Assembly’s careful deliberations to produce a balanced 
budget by allowing the federal government to undermine the revenue assumptions 
the General Assembly uses to craft the State’s budget.  Congress’s changes would be 
particularly impactful given that the State income tax is the State’s largest revenue 
stream.  In such an approach, the State’s budget targets may fluctuate up or down 
depending on whether and how Congress chooses to amend the federal tax code, 
potentially taking the budget out of balance.  The approach adopted in the Rule 
provides greater budgetary certainty for the General Assembly in fulfilling its 
constitutional directive to enact an annual balanced budget, and not tethered to 
retroactive tax policy changes made by Congress. 

 
3) The Colorado Constitution forbids legislation that is “retrospective in its operation.” 

COLO. CONST. art. II, § 11.  While the General Assembly has been granted the limited 
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right to include retrospective portions of the Code, COLO. CONST. art. X, § 19, inferring 
such a choice without clear legislative language would require that the DOR infer that 
in passing § 39-21-103(5.3), C.R.S., the General Assembly intended to “defeat[] the 
bona fide intentions or reasonable expectations” of impacted taxpayers and to 
“surprise[] individuals who have relied on a contrary law.” In re Estate of DeWitt, 54 
P.3d 849, 855 (Colo. 2002) (describing prongs of the constitutional analysis for 
allegedly retrospective laws). 

 
If the General Assembly wished for “the federal ‘Internal Revenue Code of 1986’, as 
amended, . . . for the taxable year” to apply retrospectively, it would have unambiguously 
made that choice.  However, the General Assembly made no such directive to apply the law 
retrospectively when it drafted and enacted the statutory definition of Internal Revenue 
Code.  § 39-22-103(5.3), C.R.S.  In the absence of an unambiguous choice—as is the case with 
§ 39-22-103(5.3), C.R.S.—the General Assembly clearly instructed that statutes operate 
prospectively.  See § 2-4-202, C.R.S.  And the DOR interpreted the statute consistent with 
that guidance and with the other obligations the Colorado Constitution imposes on the 
General Assembly.  In light of the statutory requirements and the constitutional 
repercussions, the DOR properly applied the directives of the General Assembly by inferring 
no retrospective application to the statute. 

III. Response to the OLLS Memo 

The OLLS Memo refutes that the DOR executive director has proper rulemaking authority 
to determine prospective application of the statute, and contends that the Rule is 
unambiguous and conflicts with statute because the statute includes the phrase “the 
provisions of the federal ‘Internal Revenue Code of 1986’, as amended, . . . .” § 39-22-103(5.3) 
(emphasis added); see OLLS Memo at 1–4.  The OLLS Memo argues that the phrase “as 
amended” means that the statute “plainly and unambiguously” includes retrospective 
amendments to federal statutes.  OLLS Memo at 4.  The DOL respectfully disagrees. 
 
The inclusion of the phrase “as amended,” overcomes the presumption that “the General 
Assembly is considered to be adopting the contents of” an incorporated statute “as of the time 
of the adoption.” Ball Corp. v. Fisher, 51 P.3d 1053, 1058 (Colo. App. 2001) (addressing 
meaning of “as amended” in a different tax statute); cf., e.g., § 24-4-103(12.5)(a)(II) (clarifying 
that regulations cannot “include any later amendments or editions of” incorporated statutes, 
standards, or guidelines).  Without the inclusion of this phrase, any changes to the Code 
impacting future tax years after the General Assembly enacted section 39-22-103(5.3), C.R.S., 
would not have been included in the definition.  Id.  This is consistent with the presumption 
that the statute operates prospectively; as Congress makes changes to the Code, those 
changes will impact tax years in which the changes are made and future tax years. 
 
Reference to the Code “as amended,” however, does not make clear that the General Assembly 
intended the statute to operate retrospectively in a way that would allow Congress to: (1) 
change a taxpayer’s Colorado income tax liability years after they already paid their taxes; 
and (2) change the amount of revenue Colorado receives for a given tax year long after it has 
collected and legislatively appropriated that money.  Accepting this interpretation 
undermines the authority of the State to set its tax policy, and has the effect of overturning 
actions of the General Assembly years after set actions were enacted—this could not have 
been the General Assembly’s intent in enacting § 39-22-103(5.3), C.R.S. 
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First, the Colorado Constitution unambiguously permits—but does not require—the 
definition of taxable income to include “reference to provisions of the laws of the United States 
in effect from time to time, whether retrospective or prospective in their operation.”  
COLO. CONST. art. X, § 19 (emphasis added); An Analysis of 1962 Ballot Proposals at 16 (Aug. 
18, 1962) (the “1962 Blue Book”) (“This amendment: . . . permits the General Assembly to 
define the income . . . upon which taxes may be levied . . . by reference to the laws of the 
United States, whether the United States laws are retrospective or prospective in their 
operation ....” (emphasis added)).  But the General Assembly chose not to include such 
language in the Code definition in § 39-22-103(5.3).  That choice reflects the General 
Assembly’s intent to diverge from the constitutional grant of power.  Robinson v. Colo. State 
Lottery Div., 179 P.3d 998, 1010 (Colo. 2008) (ascribing different meanings based on usage of 
different terms in statute and stating, “In interpreting statutory language, we presume that 
the legislature did not use language idly”).  
 
Second, the General Assembly’s decision not to include language that specifies that 
retrospective changes to the Code apply in Colorado stands in stark contrast to other 
language the General Assembly did include in § 39-22-103(5.3).  Regarding “other provisions 
of the laws of the United States relating to federal income taxes,” such as federal Internal 
Revenue Service (“IRS”) regulations, the General Assembly stated that these shall apply “as 
the same may become effective at any time or from time to time.” § 39-22-103(5.3) (emphasis 
added).  Unlike the Code, which only applies “as amended . . . for the taxable year,” IRS 
regulations are unambiguously effective retroactively.  They have to be because they can only 
be promulgated after the Code provisions to which they relate are enacted, which can occur 
on the last day of a tax year, leaving no time for the IRS to issue the regulations before the 
year ends.  Id.  Had the General Assembly intended for changes to the Code itself to apply 
retrospectively, it would have said so.  The General Assembly could have used similar “any 
time”-style language, instead of simply using language that clarified that the Code did not 
only apply as it existed when section 39-22-103(5.3) was enacted. 

IV. Conclusion 

For the aforementioned reasons, the Rule is not in conflict with § 39-22-103(5.3), C.R.S., and 
was properly promulgated by the DOR within the rulemaking authority granted by the 
General Assembly.  We respectfully urge the Committee to act to continue the Rule pursuant 
to the requirements of the State Administrative Procedures Act. 
 
Sincerely, 
 
/s/ Benjamin Kapnik 
Benjamin Kapnik 
Assistant Attorney General 
Revenue & Utilities Section 
 
cc: Committee on Legal Services members 

Ms. Sharon Eubanks, Director, Office of Legislative Legal Services 
Ms. Julie Pelegrin, Deputy Director, Office of Legislative Legal Services 
Ms. Esther van Mourik, Senior Attorney, Office of Legislative Legal Services 
Ms. Heidi Humphreys, Interim Executive Director, Department of Revenue 
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Mr. Brendon Reese, Senior Director, Department of Revenue 
Mr. Phil Weiser, Attorney General, Department of Law 
Ms. Natalie Hanlon Leh, Chief Deputy Attorney General, Department of Law 
Mr. Kurtis Morrison, Deputy Attorney General for Intergovt. Affairs, Department of Law 
Mr. Jefferey Riester, Legis. Affairs Director/Asst. Attorney General, Department of Law 
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