
Executive Committee Resolution Authorizing and Directing the Committee on Legal 

Services to Retain Counsel to Intervene as a Party Plaintiff on Behalf of the General 

Assembly in the Matter of Kerr, et al. v. Polis 

WHEREAS, The people of  Colorado approved article X, section 20 of  the Colorado 

Constitution, known as the Taxpayer's Bill of  Rights (TABOR), at the general election in 

1992, and TABOR took effect December 31, 1992; and 

WHEREAS, Among other things, TABOR requires prior voter approval for any new tax, 

tax rate increase, mill levy above that of  the prior year, increase in the assessment ratio for a 

property class, extension of  an expiring tax, or tax policy change that directly causes a net 

tax revenue gain to any district; and 

WHEREAS, TABOR also limits the maximum annual percentage change in any district's 

fiscal year spending and requires such district to refund revenue received in a fiscal year that 

exceeds the limit on fiscal year spending; and 

WHEREAS, In May of  2011, then-State Representative Andy Kerr and 34 other named 

plaintiffs, including four other persons who were then members of  the General Assembly, 

filed a lawsuit against the State of  Colorado in the United States District Court for the 

District of  Colorado—Kerr, et al. v. Hickenlooper—alleging that TABOR violates the 

Guarantee Clause and other provisions of  the United States Constitution as well as specified 

federal statutory provisions; and 

WHEREAS, Plaintiffs' complaint included the claim that, by removing the taxing power of  

the Colorado General Assembly, TABOR renders the General Assembly unable to fulfill its 

legislative obligations under a republican form of  government and violates the Guarantee 

Clause, and the claim that TABOR has made the General Assembly ineffective by removing 

an essential function, namely the power to tax; and 

WHEREAS, Plaintiffs further claimed that, in depriving the General Assembly of  the power 

to tax, TABOR nullifies the inherent and necessary powers of  the General Assembly under 

article X, section 21 and article V, sections 31 and 322 of  the Colorado Constitution and, 

consequently, violates both those "superior" provisions of  the Colorado Constitution and the 

Guarantee Clause; and 

                                                 
1 Article X, section 2 of the Colorado Constitution requires the General Assembly to provide by law for an annual tax sufficient, with 
other resources, to defray the estimated expenses of state government for each fiscal year. 

2 Article V, sections 31 and 32 of the Colorado Constitution address requirements relating to revenue raising and appropriations bills, 

respectively. 



WHEREAS, The relief  that Plaintiffs sought in their complaint included, among other 

things, declarations that TABOR is unconstitutional facially and as applied, that it is null 

and void, and that it violates the Colorado Enabling Act; 3 and  

WHEREAS, Both the United States District Court for Colorado and the Tenth Circuit 

Court of  Appeals found that the legislator plaintiffs had standing to bring their claims 

alleging diminution of  their legislative power, and the Governor subsequently filed a Petition 

for a Writ of  Certiorari with the United States Supreme Court; and 

WHEREAS, On June 29, 2015, the United States Supreme Court in the case of  Arizona 

State Legislature v. Arizona Independent Redistricting Commission, et al., 135 S. Ct. 2652 (2015), 

held that a legislature has standing to assert an institutional injury, thereby possibly  

implying that individual legislators do not have standing to bring a suit that claims only an 

institutional injury; and 

WHEREAS, On June 30, 2015, the United States Supreme Court granted the Petition for a 

Writ of  Certiorari, vacated the decision of  the Tenth Circuit Court of  Appeals, and 

remanded the case for further consideration in light of  the Arizona State Legislature decision; 

and 

WHEREAS, Upon remand, the Tenth Circuit Court of  Appeals determined in Kerr, et al. v. 

Hickenlooper that individual legislators do not have standing to bring the suit, vacated the 

District Court's order, and remanded the case to the District Court to make an initial 

determination regarding the standing of  plaintiffs who are not legislators; and 

WHEREAS, Following the remand, several additional plaintiffs joined the action, including 

several individuals and political subdivisions, including a board of  county commissioners, 

seven boards of  education, and a recreational district; and 

WHEREAS, The Governor filed a motion to dismiss the suit for lack of  subject matter 

jurisdiction, challenging the standing of  all plaintiffs, and based on that motion, the District 

Court found that, while the political subdivisions had been injured for purposes of  Article 

III standing, they nevertheless lacked so-called prudential standing to bring the suit and 

therefore dismissed the suit; and 

WHEREAS, The plaintiffs appealed the dismissal to the Tenth Circuit Court of  Appeals, 

and on July 22, 2019, the Tenth Circuit Court of  Appeals held that the standing 

requirements could not be adjudicated without legal and factual determinations possible  

only after a trial on the merits and reversed the order of  the District Court; and 

                                                 
3 .  The Enabling Act for the State of  Colorado, the federal statute through which Colorado was admitted as a 
state of  the Union, was signed into law by President Ulysses S. Grant in 1875. 



WHEREAS, On September 4, 2019, the Governor filed a motion for reconsideration by the 

full Tenth Circuit Court of  Appeals sitting en banc; and 

WHEREAS, During the 2013 legislative session, the General Assembly passed Senate Joint 

Resolution 13-016 authorizing and directing the Committee on Legal Services to retain legal 

counsel to represent the General Assembly through participation as an amicus curiae in any 

pending or future lawsuit, to which the General Assembly is not a party, on the limited issue 

of  standing of  the legislator plaintiffs if  the Committee determines that standing is based on 

protecting the institutional interest of  the General Assembly; and 

WHEREAS, Senate Joint Resolution 13-016 recognized that an individual legislator may 

have standing to advance an institutional interest if  a "core legislative power of  the General 

Assembly " has been nullified or eliminated, and further recognized that the General 

Assembly's exclusive authority to appropriate money may constitute such a core legislative 

power; and 

WHEREAS, the Committee on Legal Services, based on Senate Joint Resolution 13-016, 

determined that the General Assembly should participate as an amicus curiae in Kerr, et al. v. 

Hickenlooper to protect the institutional interests of  the General Assembly by supporting the 

standing of  the legislator plaintiffs and retained legal counsel to represent the General 

Assembly and file an amicus brief  on its behalf  with the Tenth Circuit Court of  Appeals; 

and 

WHEREAS, The claims raised in Kerr, et al. v. Polis4 articulate several core institutional 

interests of  the General Assembly, including protecting and defending the plenary authority 

of  the General Assembly to appropriate money for the state, local governments, and other 

public purposes; and 

WHEREAS, Concomitant with the core function of  appropriating money, the General 

Assembly holds a clear constitutional duty to ensure the availability of  adequate fiscal 

resources to meet the myriad public purposes and requirements of  the state, and 

WHEREAS, The provisions of  TABOR that arguably undermine the existence of  a 

republican form of  government and violate the Guarantee clause severally restrict the 

General Assembly's ability to perform this duty; and 

WHEREAS, Under the United States Supreme Court's holding in the Arizona State 

Legislature case, the Colorado General Assembly clearly has standing to litigate and protect 

these core institutional interests, and it is in the best interests of  the General Assembly to 

                                                 
4 When he was sworn into office in 2019, Governor Jared Polis was substituted into the lawsuit because the 
Governor is named in his official capacity as a defendant. The lawsuit is currently named Kerr, et al. v. Polis. 



ensure that these core institutional interests are protected by intervening as a plaintiff  in 

Kerr, et al. v. Polis; and 

WHEREAS, The second regular session of  the Seventy-second General Assembly 

adjourned sine die on June 15, 2020, and  the first extraordinary session of  the Seventy-

second General Assembly adjourned sine die on December  2, 2020, and the General 

Assembly is not now in session; and 

WHEREAS, The Speaker of  the House of  Representatives and the President of  the Senate 

have been elected to such positions by their respective houses and the Majority and Minority 

Leaders of  both houses have been elected to such positions by their respective caucuses, and, 

as a result, they serve together on the Executive Committee created pursuant to section 2-3-

301 (1), Colorado Revised Statutes; and 

WHEREAS, Pursuant to the authority granted the Executive Committee in section 2-3-

303(4)(a), Colorado Revised Statutes, the Executive Committee has the responsibility to 

perform legislative management functions when the General Assembly is not in session; and 

WHEREAS, Pursuant to section 2-3-1001, Colorado Revised Statutes, the Committee on 

Legal Services may retain legal counsel to represent the General Assembly in legal 

proceedings to seek appropriate relief  to safeguard and preserve the institutional interests of  

the General Assembly; NOW, THEREFORE, 

Be it resolved by the Executive Committee of  the Seventy-second General Assembly: 

That, in the judgment of  the Executive Committee acting on behalf  of  the General 

Assembly, it is a matter of  extreme importance and critical to protecting the core functions 

and interests of  the General Assembly to determine whether TABOR violates the guarantee 

of  a republican form of  government stated in the Guarantee Clause of  the United States 

Constitution, and violates other provisions of  federal law, by nullifying the authority of  the 

General Assembly to assess taxes and limiting the plenary authority of  the General 

Assembly to appropriate money for public purposes; and 

That, the Committee on Legal Services is hereby authorized and directed to retain legal 

counsel to represent the General Assembly as a party plaintiff  in the matter of  Kerr, et al. v. 

Polis. 

 


