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MEMORANDUM'
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FrROM: Pierce Lively, Office of Legislative Legal Services
DATE: January 9, 2020

SUBJECT: Repeal the pre-1987 net operating loss deduction for individuals, estates,
and trusts.

Summary

Section 39-21-305, C.R.S., requires the Office of the State Auditor (OSA) to evaluate
all of the state's tax expenditures every five years. The OSA began to publish its
evaluations of these tax expenditures in September 2018. The Tax Expenditure
Evaluation Interim Study Committee (committee) convened during the 2019 legislative
interim to review the policy considerations in the OSA's tax expenditure evaluations.

The OSA's evaluation of the pre-1987 net operating loss deduction for individuals,
estates, and trusts (deduction) found that no individual, estate, or trust has been able to
qualify for the deduction since 2002. Therefore, the OSA's evaluation stated that the
General Assembly may want to repeal the deduction.

After reviewing the OSA's evaluation of the exemption, the committee requested a
draft of a bill repealing the deduction. The Office of Legislative Legal Services (OLLS)
prepared the bill draft and informed the committee that the drafted bill fit within the
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Statutory Revision Committee's (SRC) charge. The committee then unanimously
requested that OLLS present the proposed bill to the SRC.

Analysis

The pre-1987 net operating loss deduction for individuals, estates, and trusts
should be repealed.

The deduction is codified in section 39-22-104 (4)(d), C.R.S, and reads as follows:

39-22-104. Income tax imposed on individuals, estates, and trusts — single
rate — legislative declaration — definitions - repeal. (4) There shall be sub-
tracted from federal taxable income: (d) The net operating loss deduction
allowed under section 39-22-504 to the extent carried over from a taxable
year beginning prior to January 1, 1987.

Under the deduction, individuals, estates, and trusts may deduct Colorado net
operating losses carried forward from tax years beginning prior to January 1, 1987,
from their federal taxable income when computing their Colorado taxable income.
However, section 39-22-504 (2)(a), C.R.S., only allows taxpayers to carry forward pre-
1987 net operating losses for 15 years. Therefore, the last year that an individual,
estate, or trust could have used the deduction for a net operating loss generated in tax
years beginning prior to January 1, 1987, was 2002.

Statutory Charge’

The SRC is tasked with both examining Colorado statutes to discover "anachronisms
in the law" and with recommending legislation "to effect such changes in the law as
[the SRC] deems necessary in order to modify or eliminate antiquated ... rules of law."
Thus, removing the pre-1987 net operating loss deduction for individuals, estates, and

? The Statutory Revision Committee is charged with "[making] an ongoing examination of the statutes
of the state and current judicial decisions for the purpose of discovering defects and anachronisms in the
law and recommending needed reforms" and recommending "legislation annually to effect such changes
in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory
rules of law and to bring the law of this state into harmony with modern conditions." § 2-3-902 (1),
C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal
provisions of the Colorado Revised Statutes." § 2-3-902 (3), C.R.S.



trusts appears to fall squarely within the SRC's charge because doing so eliminates an
anachronism and an antiquated rule of law.

Proposed Bill

The attached bill only allows the pre-1987 net operating loss deduction for individuals,
estates, and trusts to be claimed for tax years prior to January 1, 2021.

3 The Taxpayer Bill of Rights requires that no "new state definition of taxable income shall apply before
the next tax year," Colo. Const., art. X, § 20, thus the exemption cannot be repealed before the
beginning of the first full tax year after the bill is signed into law.



