
 
 
January 10, 2023 
 
Ms. Anne McGihon, Chair 
Colorado Commission on Uniform State Laws 
Office of Legislative Legal Services 
200 East Colfax Avenue, Suite 091 
Denver, CO. 80203-1716 
 
Re: Uniform Easement Relocation Act/Opposed 
 
Dear Chair McGihon and Members of the Committee: 
 
The Colorado Water Congress (CWC) wishes to register its strong opposition to the Committee adoption 
and potential legislation regarding the referenced uniform state law in the State of Colorado. Joining the 
CWC’s strong opposition are the Colorado Bar Association, the Colorado Farm Bureau, and the Aurora 
Water Department.  
 
In short, the basis for CWC opposition follows: 
 
Colorado case law establishes the current framework for the relocation of an easement.  See Roaring 

Fork Club L.P. v. St. Jude’s Company 36 P.3d 1229 (Colo. 2001).  The Colorado Supreme Court’s holding 
in Roaring Fork Club adopts the Restatement (Third) of Property and its accommodation doctrine.  The 
Court’s decision has now been settled law in Colorado for nearly 20 years.  While Roaring Fork directly 
relates to the relocation of a ditch easement, the Court’s holding applies to other forms of 
easements.  The Supreme Court applied the Roaring Fork ruling last year and described instances where 
ditch relocation cases are within the exclusive jurisdiction of the water court instead of the district court. 
Glover v. Serratoga Falls LLC, 498 P3d 1106, 1114 (Colo. 2021). 
 
The Uniform Law Commission sought to follow Colorado’s lead (and other states that have similar 
approaches to easement relocation).  The Court’s decision in Roaring Fork Club tracks the goals of the 
Uniform Easement Relocation Act, which is also based on the accommodation doctrine outlined in the 
Restatement (Third) of Property. 
 
Roaring Fork Club v. St. Jude’s Co. definitively settled easement relocation issues in Colorado and 
provides a clear and workable roadmap for landowners to relocate easements on their property in ways 
that protect easement holders. The clear process set out in this Colorado Supreme Court case renders 
the uniform legislation unnecessary. Worse, legislation could generate legal arguments that the 
legislation did not perfectly codify the case, adding a threshold issue (and associated costs) to easement 
relocation cases. Adopting the uniform law will cause a gap between the Roaring Fork Club case law and 
the uniform act . One example is that the uniform law fails to recognize unique aspects of Colorado 
Water such as the jurisdictional conflict between the water court and district court when water matters 
are involved in a ditch relocation issue.  Another example is that the Roaring Fork Club case law provides 
rules and remedies when a party takes unilateral action to relocate a ditch without consent or court 
approval.. Continued reliance on the accepted rule in Roaring Fork Club and its progeny avoids such risks 
without any real downside. 

https://www.uniformlaws.org/viewdocument/2020-july-as-approved-act?CommunityKey=3cf8b521-0859-4483-925c-aa0edca3a541&tab=librarydocuments


 
Specifically: 
 

• Pre-litigation negotiation: Under Roaring Fork Club, negotiating and attempting to gain the 
easement holder’s consent to relocation is a required step before resorting to judicial action. 
The uniform bill states that it “does not apply” to relocation by consent (at page 8, line 26), but 
it does not require good faith attempts to gain consent before resorting to legal action. The 
eminent domain statute has a provision that a would-be condemnor must negotiate in good 
faith before filing a petition (unless negotiations would be futile for any reason). A similar pre-
litigation requirement isa critical to align with the Roaring Fork Club case and to encourage 
negotiations.  
 

• Contents of petition: For a property owner seeking to relocate an easement, the bill seems to 
require fairly specific details about the relocation, including planned dates of commencement 
and completion (page 10, line 24). It is difficult at best for a property owner to have a good idea 
of when, exactly, a relocation will occur, especially given that the easement relocation case 
could take longer than anticipated. 
 

CWC members are concerned that existing case law is more comprehensive than the uniform law 
concerning the effect of ditch relocation on water rights and the jurisdiction of the water court but 
otherwise achieves the same goals as the uniform act in non-ditch cases, so there is no need to adopt a 
statute.   

 
For all of these reasons, the CWC respectfully request a no vote. 
 
Sincerely, 
 
 
 
 
Douglas Kemper 
Executive Director 
 
Cc: Members, Colorado Commission on Uniform State Laws 
 


