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MEMORANDUM 2b1
 

TO: Statutory Revision Committee 

FROM: Duane Gall, Office of  Legislative Legal Services 

DATE: March 1, 2019 

SUBJECT: Correction of  cross-reference in the renewable energy standard 

statute 

Summary 

In 2013, the General Assembly passed Senate Bill 13-252, which significantly 

amended the renewable energy standard statute, section 40-2-124, C.R.S. The 

amendments included an increase in the portfolio standard (i.e., the component 

of  total retail electricity sales generated from renewable energy sources) 

applicable to cooperative electric associations (co-ops).  

As introduced, the bill required each co-op serving 100,000 or more meters to 

"generate or cause to be generated at least 10% of  the energy it provides to its 

customers from eligible energy resources in the years 2020 and thereafter." An 

amendment in the Senate further subdivided this 10% between renewable 

energy sources generally and "distributed generation," i.e., customer-sited 

facilities such as rooftop solar panels. This provision is commonly known as the 

"DG carve-out." The DG carve-out specified that, of  the total 10% derived from 

                                                 

1 This legal memorandum was prepared by the Office of  Legislative Legal Services (OLLS) in the course 

of  its statutory duty to provide staff  assistance to the Statutory Revision Committee (SRC). It does not 

represent an official legal position of  the OLLS, SRC, General Assembly, or the state of  Colorado, and 

is not binding on the members of  the SRC. This memorandum is intended for use in the legislative 

process and as information to assist the SRC in the performance of  its legislative duties. 

http://leg.colorado.gov/sites/default/files/images/olls/2013a_sl_414.pdf
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renewables, "one-tenth, or one percent of  total retail electricity sales," must be from 

distributed generation. (Emphasis added) 

The bill then went to the House, where further amendments were made. In the 

waning hours of  the legislative session, the relevant portfolio standard for this 

class of  co-ops was increased from 10% to 20%.2 However, in the DG carve-out, 

no corresponding change was made to the clarifying clause "or one percent of  

total retail electricity sales." To keep the actual DG carve-out at one-tenth of  

renewables generally, that clause should either have been omitted or, in the case 

of  the co-ops subject to a 20% standard, changed to specify 2% of  total retail 

electricity sales.  

OLLS recommends simply striking the phrase "or one percent of  total retail 

electricity sales" since it no longer clarifies but instead confuses the amount of  

the carve-out. 

Analysis 

The relevant portions3 of  section 40-2-124, C.R.S., currently state: 

40-2-124.  Renewable energy standards - qualifying retail and whole-

sale utilities - definitions - net metering - legislative declaration. (1)  Each 

provider of  retail electric service in the state of  Colorado, other than munic-

ipally owned utilities that serve forty thousand customers or fewer, is a qual-

ifying retail utility. Each qualifying retail utility, with the exception of  coop-

erative electric associations that have voted to exempt themselves from com-

mission jurisdiction pursuant to section 40-9.5-104 and municipally owned 

utilities, is subject to the rules established under this article by the commis-

sion. No additional regulatory authority is provided to the commission other 

than that specifically contained in this section. In accordance with article 4 

of  title 24, C.R.S., the commission shall revise or clarify existing rules to 

establish the following: 

 

 (c)  Electric resource standards: 

 

                                                 

2 See rerevised bill, page 6, line 25 (attached). 

3 § 40-2-124 (1) introductory portion, (1)(c) introductory portion, (1)(c)(V) introductory portion, 

(1)(c)(V)(D), (1)(c)(V)(D), (1)(c)(V.5), and (1)(c)(X), C.R.S. 
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 (V)  Notwithstanding any other provision of  law but subject to subsec-

tion (4) of  this section, the electric resource standards must require each coopera-

tive electric association that is a qualifying retail utility and that provides service to fewer 

than one hundred thousand meters, and each municipally owned utility that is a 

qualifying retail utility, to generate, or cause to be generated, electricity from el-

igible energy resources in the following minimum amounts: 

 

 (D)  Ten percent of  retail electricity sales in Colorado for the years 2020 

and thereafter. 

 

 (V.5)  Notwithstanding any other provision of  law, each cooperative electric 

association that provides electricity at retail to its customers and serves one hundred thou-

sand or more meters shall generate or cause to be generated at least twenty percent 

of  the energy it provides to its customers from eligible energy resources in the 

years 2020 and thereafter. 

 

 (X)  Of  the minimum amounts of  electricity required to be generated or 

caused to be generated by qualifying retail utilities in accordance with subpara-

graph (V.5) and sub-subparagraph (D) of  subparagraph (V) of  this paragraph (c), 

one-tenth, or one percent of  total retail electricity sales, must be from distributed genera-

tion; except that: 

 (A)  For a cooperative electric association that is a qualifying retail utility 

and that provides service to fewer than ten thousand meters, the distributed gen-

eration component may be three-quarters of  one percent of  total retail electricity 

sales; and 

 (B)  This subparagraph (X) does not apply to a qualifying retail utility 

that is a municipal utility. (Emphases added) 

In Senate Bill 13-252 as introduced, the applicable renewable energy standard 

for co-ops serving 100,000 or more meters was 25% percent, while those serving 

fewer than 100,000 meters remained subject to the existing standard of  10% but 

were required to comply with the DG carve-out. 

Senate amendments moved the DG carve-out language to a new location and 

specified that it applied to both the larger and smaller co-ops. House 

amendments further subdivided the smaller co-ops into those serving fewer than 

10,000 meters and those serving between 10,000 and 100,000 meters, with a 
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smaller DG carve-out for the smallest co-ops,4 and ultimately changed the 

overall renewable energy standard applicable to the largest co-ops to 20%.5 

In all, some 83 amendments were drafted for SB 13-252, many of  which 

adjusted the standards for the three categories of  co-ops. The legislative history 

is unclear as to when, if  ever, the standard applicable to all but the smallest co-

ops was a uniform 10%, but that is the only scenario in which the DG carve-out 

specified in section 40-2-124 (1)(c)(X), C.R.S., could accurately have been 

described as "one percent of  total retail electricity sales" with regard to both of  

the categories mentioned.  

Statutory Charge6 

OLLS recommends that the phrase "or one percent of  total retail electricity 

sales" be stricken from section 40-2-124 (1)(c)(X) introductory portion. 

Alternatively, the phrase could be limited in scope to apply only to the co-ops 

subject to a 10% renewable energy standard, with a parallel construction and a 

2% DG carve-out specified for co-ops subject to a twenty percent renewable 

energy standard. We believe that either of  these alternatives would be consistent 

with the committee's authority to "modify or eliminate … contradictory rules of  

law." 

Proposed Bill 

If  the Statutory Revision Committee directs the Office of  Legislative Legal 

Services to prepare a bill draft, we propose substantially the language contained 

in the accompanying bill. 

                                                 

4 §40-2-124 (1)(c)(X)(A), C.R.S.; see page 7, lines 14-18 of  the rerevised bill. 

5 Page 6, line 25 of  the rerevised bill. 

6 The Statutory Revision Committee is charged with "[making] an ongoing examination of  the statutes 

of  the state and current judicial decisions for the purpose of  discovering defects and anachronisms in the 

law and recommending needed reforms" and recommending "legislation annually to effect such changes 

in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory 

rules of  law and to bring the law of  this state into harmony with modern conditions." § 2-3-902 (1), 

C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal 

provisions of  the Colorado Revised Statutes." § 2-3-902 (3), C.R.S. 
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A BILL FOR AN ACT

101 CONCERNING THE CORRECTION OF A DISCREPANCY BETWEEN TERMS

102 DESCRIBING A COMPONENT OF THE RENEWABLE ENERGY

103 STANDARD.

Bill Summary

(Note:  This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If this bill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://leg.colorado.gov/.)

Statutory Revision Committee. The bill resolves a discrepancy
between 2 clauses specifying the amount of the distributed generation
component of the renewable energy standard applicable to certain
cooperative electric associations, as adopted by a 2013 bill that increased
the percentages of retail electricity sales that must be derived from

Statutory Revision Committee

Shading denotes HOUSE amendment.  Double underlining denotes SENATE amendment.
Capital letters or bold & italic numbers indicate new material to be added to existing statute.

Dashes through the words indicate deletions from existing statute.

http://leg.colorado.gov/
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renewable energy resources.

1 Be it enacted by the General Assembly of the State of Colorado:

2 SECTION 1.  Legislative declaration. The general assembly

3 declares that the purpose of this act is to clarify statutory provisions

4 relating to the Colorado renewable energy standard. The general assembly

5 further declares that clarifying these statutory provisions does not alter the

6 scope or applicability of the remaining statutes.

7  <{Option 1:}>

8 SECTION 2.  In Colorado Revised Statutes, 40-2-124, amend (1)

9 introductory portion and (1)(c)(X) introductory portion as follows:

10 40-2-124.  Renewable energy standards - qualifying retail and

11 wholesale utilities - definitions - net metering - legislative declaration.

12 (1)  Each provider of retail electric service in the state of Colorado, other

13 than municipally owned utilities that serve forty thousand customers or

14 fewer, is a qualifying retail utility. Each qualifying retail utility, with the

15 exception of cooperative electric associations that have voted to exempt

16 themselves from commission jurisdiction pursuant to section 40-9.5-104

17 and municipally owned utilities, is subject to the rules established under

18 this article ARTICLE 2 by the commission. No additional regulatory

19 authority is provided to the commission other than that specifically

20 contained in this section. In accordance with article 4 of title 24, C.R.S.,

21 the commission shall revise or clarify existing rules to establish the

22 following:

23 (c)  Electric resource standards:

24 (X)  Of the minimum amounts of electricity required to be

25 generated or caused to be generated by qualifying retail utilities in

-2- DRAFT



DRAFT
2.28.19

1 accordance with subparagraph (V.5) and sub-subparagraph (D) of

2 subparagraph (V) of this paragraph (c) SUBSECTIONS (1)(c)(V)(D) AND

3 (1)(c)(V.5) OF THIS SECTION, one-tenth or one percent of total retail

4 electricity sales, must be from distributed generation; except that:

5  <{Option 2:}>

6 SECTION 3.  In Colorado Revised Statutes, 40-2-124, amend (1)

7 introductory portion and (1)(c)(X); and add (1)(c)(XI) as follows:

8 40-2-124.  Renewable energy standards - qualifying retail and

9 wholesale utilities - definitions - net metering - legislative declaration.

10 (1)  Each provider of retail electric service in the state of Colorado, other

11 than municipally owned utilities that serve forty thousand customers or

12 fewer, is a qualifying retail utility. Each qualifying retail utility, with the

13 exception of cooperative electric associations that have voted to exempt

14 themselves from commission jurisdiction pursuant to section 40-9.5-104

15 and municipally owned utilities, is subject to the rules established under

16 this article ARTICLE 2 by the commission. No additional regulatory

17 authority is provided to the commission other than that specifically

18 contained in this section. In accordance with article 4 of title 24, C.R.S.,

19 the commission shall revise or clarify existing rules to establish the

20 following:

21 (c)  Electric resource standards:

22 (X)  EXCEPT AS OTHERWISE PROVIDED IN SUBSECTION (1)(c)(XI)

23 OF THIS SECTION:

24 (A)  Of the minimum amounts of electricity required to be

25 generated or caused to be generated by qualifying retail utilities in

26 accordance with subparagraph (V.5) and sub-subparagraph (D) of

27 subparagraph (V) of this paragraph (c) SUBSECTION (1)(c)(V)(D) OF THIS

-3- DRAFT
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1 SECTION, one-tenth, or one percent of total retail electricity sales, must be

2 from distributed generation; except that: AND

3 (B)  OF THE MINIMUM AMOUNTS OF ELECTRICITY REQUIRED TO BE

4 GENERATED OR CAUSED TO BE GENERATED BY QUALIFYING RETAIL

5 UTILITIES IN ACCORDANCE WITH SUBSECTION (1)(c)(V.5) OF THIS SECTION,

6 ONE-TENTH, OR TWO PERCENT OF TOTAL RETAIL ELECTRICITY SALES, MUST

7 BE FROM DISTRIBUTED GENERATION.

8 (A)  For a cooperative electric association that is a qualifying retail

9 utility and that provides service to fewer than ten thousand meters, the

10 distributed generation component may be three-quarters of one percent of

11 total retail electricity sales; and

12 (B)  This subparagraph (X) does not apply to a qualifying retail

13 utility that is a municipal utility.

14 (XI) (A)  FOR A COOPERATIVE ELECTRIC ASSOCIATION THAT IS A

15 QUALIFYING RETAIL UTILITY AND THAT PROVIDES SERVICE TO FEWER THAN

16 TEN THOUSAND METERS, THE DISTRIBUTED GENERATION COMPONENT MAY

17 BE THREE-FOURTHS OF ONE PERCENT OF TOTAL RETAIL ELECTRICITY

18 SALES.

19 (B)  SUBSECTION (1)(c)(X) OF THIS SECTION DOES NOT APPLY TO

20 A QUALIFYING RETAIL UTILITY THAT IS A MUNICIPAL UTILITY.

21 SECTION 4.  Safety clause. The general assembly hereby finds,

22 determines, and declares that this act is necessary for the immediate

23 preservation of the public peace, health, and safety.
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